COI.II/IOJIOI‘I/IH U 1mpasBo

Ne 3 (53) - 2021

YIOK 347.6

DOI: 10.35854/2219-6242-2021-3-58-62

Pviokuna M. B., @omun P. A.

JelicTBUe MPUHIIUIIOB IPAKIaHCKOIO IMpaBa B CceMeMHBIX
NMPaBOOTHONIEHUAX

Rybkina M. V., Fomin R. A. The Operation of the Principles of Civil Law
in Family Legal Relations

B crarbe mccienyercs MOHATHE MIPUHIIAIIOB
rpakIaHCcKoro npasa. OnpegeaeHa ero CyIr-
HOCTh C PA3JUYHBIX MPABOBBLIX MMO3UIUIA.
ITokasaHo BAUAHME TPUHITUIIOB HA (DOPMUPO-
BaHMe HOPM I'PaKTaHCKOTO 3aKOHOATeJILCTBA.
BrisgABI€HBI 0COOEHHOCTY JOKTPUHAIBHBIX IO/ -
XOJI0B K IIOHATHIO IIPABOBOTO MpuHIKIa. Pac-
CMOTPEHO COJiepyKaHue KOAUMDUIMPOBAHHBIX
aKTOB, PErVIaMEHTHUPYIOMINX HOPMBI I'PasKIaH-
CKOTO IIpaBa, JaHa OlleHKA WX COJepKaHuUd.
IIpoananusupoBaHbl ceMelHbIe MPAaBOOTHO-
IIeHUsA, a TaKyKe BBISBJIEHO AeHCTBME B HUX
OPUHIUIOB I'PaKIAHCKOTO IIpaBa.
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The article explores the concept of the prin-
ciple of civil law. It is determined by its es-
sence from different legal positions. The in-
fluence of the principles on the formation of
the norms of civil legislation is investigated.
The features of doctrinal approaches to the
concept of a legal principle are revealed. The
content of codified acts regulating the norms
of civil law is considered and an assessment
of their content is given. Family legal rela-
tions are analyzed and the operation of the
principles of civil law in them is revealed.

Keywords: legal principle, principles of
civil law, rule of law, family legal relations,
operation of the principles of civil law.

IelicTBUE IMPUHIIUIIOB I'PAYKJAHCKOTO IIpaBa.

IIpuHIUIBI rPpaKIaHCKOTO MpaBa HEOOXOAMMO PACCMATPUBATEL HE TOJBKO C TOU-
KU 3peHHus UX [IPABOBOI0 3aKpeIlJIeHUS U peajudanui. B KOHTEKCTe TeMbl HaCTOs-
el cCTaTbU BaskKHO OIPEJeINTh, KAKUM 00pasoM U ImouemMy 3akKoHomaTteab B 1993 r.
Peun IOCTPOUTD JIOTUKY KOAMGMUIIMPOBAHHOTO HOPMATUBHOIO aKTa, pPerjaaMeHTH-
PYIOIero UMyIlecTBeHHbIE U CBA3aHHbIE C HUMU HEMMYIIeCTBeHHbIE IIPAaBOOTHOIIIE-
HUA UMEHHO C yueTOM (QOPMYJIUPOBKY OCHOBHBIX HauaJl, UAell IpaskIaHCKOT0 3aKOHO-
JIaTeJIbCTBA.

ITOT BOIIPOC BO3HUKAET BBUAY TOTO, UTO CTUJb, CJOT U JIOTUKA U3JIOKEHUA HOPM
TPaKJaHCKOTO 3aKOHOJATeJbhCTBa, KaK M B I[eJIOM 3aKOHOJATEJIbCTBA POCCUUCKOTO
rOCyJapCTBa, CTPOUTCA TaKUM 00pasoM, UTO (hOpMYyIUPOBKA IPUHIIUIIOB IIOCTPOECHUS
TeX WU WUHBIX OTHOIIEHUH CYIIEeCTBEHHO YIIPOIlaeT OIlpeleieHlie OCHOBHBIX HaIpaB-
JIEHU# 3aKOHA, CTPYKTYPY €ro pasfgesioB M IOCJEeI0BATEIbHOCTHL HOPM, a TaKKe (op-
MYyJUPOBKY HOpMbI. OcTaeTcsa onpeneanTh, KaKye IPOIecChl, IBJIEeHUA U HallpaBIeHUA
IeATeJbHOCTA COIMyMa, IMOJUTUUYECKON BOJM U CJOKUBIIENCS IPaBOBOM TPaAUIINU,
a TakiKe MMPABOBOM MOKTPUHBLI MOIVIM HOBIUATL U BIAUAIOT B HACTOSAINEe BpeMs Ha
IeficTBUE IMIPUHIINIIOB I'PDAKAAHCKOTO IIpaBa.

Puibruna Mapuna Baadumupoéna — npodeccop kadeapsl IpakJjaHCKOTO U KOPIOPATUB-
HOTO mpaBa CauKT-IIeTepOyprcKoro rocyfapCcTBEHHOTO 9KOHOMUYECKOTO YHUBEPCUTETA, TOKTOD
IOPUANYECKUX HAYK, IIpodeccop.

bomun Pycnan Anexceesuw — acuumpaHT CauKT-IleTepOyprckoro rocynapcTBeHHOTO
9KOHOMUYECKOTO YHUBEPCUTETA.
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O6paTuMcs K MCTOPUU CTAHOBJIEHUSA I'PasKIaHCKOTO 3aKOHOAATeJbcTBa B Poccuu,
B YaCTHOCTH K (hOpMYyJMPOBKAM BeAYIIUX HPUHIUIOB TPakIaHCKOro mpasa. Tak,
B TekcTe IICKOBCKOIT CyAHOI IpaMOThHI MOKHO OOHAPYKUTH HAJAUYNE IPUHITAIIA J0OPO-
COBECTHOCTH, BHIPA'KEHHOTO B IIpaBe HOOPOCOBECTHOTO IIPUOOPeTaTes U OTBETCTBEH-
HOCTH 3a HeZOOPOCOBECTHYIO CAEJKY; HPUHIINIIA CIPaABEeIJUBOCTU U Pa3yMHOCTH;
MPUHIUIIA TYOJIUIHON JOCTOBEPHOCTH U MPUOPUTETA YCTAHOBICHHOMN MPAaBOMOPATKOM
dopmer caenku [1, c. 63]. ITo yKasbIBaeT Ha HaJIUUYMe CBOOOJBI JOTOBOPHBIX OTHOIIIE-
HUIi, 3aIIUTY IpaBa YaCTHOM COOCTBEHHOCTH TOCYJaPCTBOM U PA3BUTHIE SKOHOMUUECKTE
oTtHoleHuA. [lanbHelinas ncTopusa QOPMUPOBAHUA HOPM, PEIVIAMEHTUPYIOIIUX UMY-
IIeCTBEHHBIE OTHOIIEHHUA, BILJIOTH A0 Hauajda XX B., TOBOPUT 00 OTCYTCTBUU WJIU 3a-
POKIEHUU TAK Ha3bIBAEMBIX KATUTAJNCTUYECKUX OTHOIIEHUH (TO €CTh TOCYJapCTBEH-
HOTO PeKMMa, OPUEHTUPYIONIerocsa Ha YaCTHYIO COOCTBEHHOCTD, MOJUTUYECKUH IIJIO-
PaIu3M M POCT CJI0eB HAaCeJeHUA, YIACTBYIOIIUX B KAIUTAJIU3AIINN SKOHOMUKHN).

B uactHOCTH, mccaenysa CBop 3akoHOB Poccuiickoii mMIiepuu B KOHTEKCTe peryia-
MEeHTAIUU UMYIIeCTBEHHBIX OTHOIIEHN, HAXOAUM JIUIh OMHY HOPMY, B TeKCTe KOTO-
POIi BaKpeIlieH IPUHIUII cBOOOABI foroBopa. OQHAKO U B IPABOBBIX 00bIUASX, TPALM-
IIAAX TOPTOBOTO 060poTa BpeMeH PoccUiiCKOM mMIepuu TaKue MPUHIUIIBI, Kak J00po-
COBECTHOCTB, PA3yMHOCTb, CIPABEIJIUBOCTh U OTBETCTBEHHOCTH, IIPHUCYTCTBOBAJIU.
IIpaBoBasi HOKTpUMHA, COAEPIKAIIAACA B PabOTaX M3BECTHBHIX YUEHBIX-IIMBUJINCTOB M,
HECOMHEHHO, MOBJIMUABINASA HA TEKCT IpoeKTa ['parKJaHCKOTro yJioKeHUA PoccuiicKoit
UMIIePUM, KOTOPBI TaK W He OBbLI NPUHSAT, (POPMYyJMPOBATA M WHBbIE ITPUHIIUIIGI:
NPUHIIKIILI CBOOOALI IepeMeleHnsa 1 060poTa 00BEKTOB IPAKIAHCKUX IIPaB, HEIPU-
KOCHOBEHHOCTH IpaBa COOCTBEHHOCTHU, 3allUTHI HAPYIIEHHBIX IPaB COOCTBEHHUKA,
3allUTHI BJIAJeHUS, HOOPOCOBECTHOCTU, PA3YMHOCTU, CBOOOJHOTO BOJIEU3BABJIEHUS.
YonomuHasa 00 MCCIEeIOBAHUAX YUYEHBIX-IUBUJNCTOB, HEJb3sS HE OTMETUTH TO, UTO B
CBOUX TPYZAaX OHU IBITAJUCH OIPENEJUTh MECTO U 3HAUeHWe IPUHIUIIOB B CHUCTEME
IIPABOBBIX HOPM.

Tak, B cBoeit pabore «Kypc rpaskmarnckoro npasa» I. M. IllepmeneBuu npenajara-
eT IPUYNCIUTD IPUHIUILI K METOJOJIOTUHN 1 MIOHNMATh UX KaK «00Illee HallpaBJieHIe,
packpbsiBaeMoe B Psjfie I0PUINUECKUX HOPM», OCHOBBIBASCH HA ITO3HABATEJIbHOI, ICHU-
XOJIOTUYECKO# cocraBiAoiei nmpasa [2, c. 14]. Ero coBpemennuxk, 0. C. l'ambapos,
Mcaj, YTO 3HaUeHWe MPUHITAIIOB I'PaKJaHCKOr0 IIPaBa COCTOUT B TOJIKOBAHU 3aKOHOB
¥ IpUMeHeHUHU IIpaBa Mo amajoruu. IIpm sTOM mocjemHee, MO €ero MHEHUIO, CIeqyeT
Ha3bIBATh <«IOPUCIPYAEHIINEN NPUHIUIIOB», MOAUEPKUBAA, UTO BCE-TAKH OTAETbHBIE
TMPUHIUIILI HOCAT HACTOJIBKO PYyHIAMEHTAJbHBIN U YHUBEPCAJTLHBIN XapaKTep, YTO C
YUYeTOM IICUXWYECKOM IPUPOABI UeJIOBEeUeCKO! HATyphl He MOTYT He CYIIeCTBOBATH.
B uacTHOCTU, OH YKa3bIBaJ Ha MPUHITUII PABEHCTBA CTOPOH IPHU 3aKJIIOUEHUU JOTOBO-
pa [3, c. 361].

06 sTOM Ke MPUHINIIE, HO BKJAALIBAs B OCHOBY CBOEro Hay4YHOTO O00OOCHOBaHUA
COIMaIbHO-9KOHOMUUECKUIT acmeKT, paccy:kaaer M. A. ITokpoBckuii B pabore «OcHOB-
HbIe ITPO0JIEMBI I'PAMKIAHCKOr0 IpaBa»: «BCAKMI JOrOBOD SBJISETCSA OCYINECTBIEHUEM
YACTHOM aBTOHOMUU, KOTOPAS COCTABJISET HEOOXOAUMOE IIPEIIIONI0KEHIEe CAMOT0 Ipak-
IaHCKOTO ImpaBa. BeiencTBue 9TOro BepXOBHBIM HAUYAJIOM BO BCEH 3TOI 00JIACTU ABJISA-
eTcs MPUHIIUII JOTOBOPHOI CBOOOABI», KOTOPBIN MOJKEH OLITh OCHOBAaH Ha H00OpPOCO-
BECTHOM NIOBEIEHUM YUYAaCTHUKOB I'pakgaHCKoOro obopora [4, c. 241]. Takum ob6pasom,
IIPUHIUII BRICTYIIAET KaK HeKas IIpaBoBas a0CTPaKIUA, pacCMaTpuBaeMas B UICTOPUKO-
IIPaBOBOM PakKypce U MOJYUYUBINAA Pa3BUTHUE M3 IIPABOBOIN TPAAUIIUU M OOBIUAS.

CiieyoiuM 3TamnoM PasBUTUA I'PAKIAHCKOI0 3aKOHOIATEJIbCTBA, & BMECTe C HUM
¥ 3aKpelyeHns HOPM-IIPUHIIUIOB cTajio npuHATHe B 1922 r. I'paskmaHcKoro Kojekca
PC®HCP, aBTropom KoToporo 011 A. I'. I'oit6apr, 3aBeAyIOUIUEA OTAEIOM KOAUPUKAITAN
M 3aKOHOJaTeJNIbHBIX mIpenao:keHuin Hapomuoro xomuccapuara wocrtunuum PCDPCP.
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B cBoeili pabore «OCHOBBI YaCTHOI'O MMYII[ECTBEHHOI'O IIpaBa» OH CPAaBHUBAET IPABO C
pesurueil M IPUILIBAEeT BecTu ¢ Helt 60pwuoy [5, c¢. 23]. Hecmorpa ma aTo, Komexkcom
YCTAHOBJIEH IPUHIAII CBOOOALI IIePeABUKEHI, B3ANMHOCTU YIOBJIETBOPEHUA BCTPEU-
HBIX 00513aT€JILCTB, 4 IPUOPUTET rOCYAAPCTBEHHOI COOCTBEHHOCTH MMIIEPATHBHO OIpe-
nenera. Ho B manmom Kopmekce He copMyaIupoBaHbI OCHOBOIIOIATAIOIINE UAeU-TIPUH-
IIUAIIBI, HA KOTOPBIX CTPOUTCS UAEOJIOTHA IpakaaHcKoro npasa. OQHAKO ero KamueBas
POJIb 3aKJIIOYaeTcA B TOM, YTO 3TO OBLI IEPBBIN KOAMMPUIIMPOBAHHBIN HOPMATUBHBIN
IPaBOBOI aKT, PerVIaMEeHTUPYIOIUH IpakJIaHCKNUe TPaBOOTHOIIEHU.

Xapaxrepusysa I'paskganckuit kogexc PCOCP 1964 r., cieqyer OTMETUTH, UTO YiKe
C TIePBOM CTAThbU MOHATEH KYypPC, IO KOTOPOMY ABUIKETCA SKOHOMHUKA, UAEOJIOTUA U
mpaBo. B Heli, B yacTHOCTU, yYKadaHo: «OCHOBOM MMYIIECTBEHHBIX OTHOIIEHUH B CO-
BETCKOM OOIIecTBe ABJIAIOTCA COIMANNCTUYECKAsa CHUCTeMa XO03ANCTBA W COIUATUCTU-
yeckas cCOOCTBEHHOCTh Ha CpelcTBa IpousBoiacTBa» [6]. KoHIlenTyalbHO IpOmOIKAA
UBJIOKEHHYIO UIel0 B MOCJeAYIONNX CTaThbAX TaHHOTO HOPMATUBHOTO IIPABOBOTO aKTa,
HeJb3d He o0paTuTh BHuMaHume Ha cT. 105, B KOTOpoii maHO oIpenesieHMe JUYHON
coOCTBEHHOCTH TpaskaaH. [IpemMeTs TUUHOI COOCTBEHHOCTH IIepedyncieHsl U B ¢T. 106.
OmnpenesieHO KOJUUYECTBO JIMUHON COOCTBEHHOCTU, KOTOPOE MOXKET OBITH y TPaKIaH U
nmasee, B ct. 111. IlpegycMoTpeHa u OTBETCTBEHHOCTD B CJIydYae BBISABICHUA M3BJIeUe-
HUSA IPAKIAHUHOM IPUOBLIN M3 HETPYAOBBIX MO0X0mOB. HO caMbIM MHTEpPECHBIM, Ha
HAaIIl B3TVIAL, ABJIAeTcA I. 2 cT. 6, Tle PaCKPBITHI CIIOCOOBI 3AIUThI TPAKIAHCKUX IPAaB.
Peub uzmer o TOM, UTO 3aIUTa I'PAKIAHCKUX IPAB B HEKOTOPBIX, YCTAHOBJEHHBIX 3a-
KOHOZATEJIbCTBOM CJIyYasiX MOMKET OCYIINECTBJISTHCA TOBAPUINECKUMU CyAZaMH, IIPO-
dcorozaMu, MHBIMU OOIECTBEHHBIMU OopraHmsanuamu [6].

Wrak, TpaguIIMOHHBI OIBIT, BCE 00bIUYAN U JOKTPUHBI « PACCHITAIOTCA» O] THETOM
uneosoruu. J[{oOKTpuHA IIpeBpalaeTcsa B PacCy:KIeHUe, a IPaKIaHCKO-IIPaBOBas HOP-
Ma — B UMIIEPATHUB; IPUHIIUIILI CTAHOBATCSA MOIIHBLIM UAE0JOTUUECKIM (PYHIAMEHTOM,
IEMEeHTHUPYIOIINM IpakIaHCKLIe IPAaBOOTHOIIEHUA. XOTs, [0 CYTH, OHU JOJKHEI TIPeJ-
CTaBJATH CO00M KaK IIPaBOBOe sABJIEHUE, 00JIafaollee YHUBEPCAJIbLHON U TOJBKO BBULY
9TOr0 BBICIIEN (DOPMOIA.

3HaueHNe IPUHIIUIIOB IPAKIAHCKOTO ITPaBa COCTOUT MpPeXKIe BCero B TOM, UTO OHU
BBICTYIIAIOT B KaUecTBe KPUTEPUA I'PAKIAHCKO-TIPABOBOTO PEryJIUPOBAHUSA B I[€JIOM.
Ho mpu 5ToM MOTYT BBICTYHATh ¥ B KaUeCTBE CAMOCTOATEJIbHON HOPMBI, C IIOMOIILIO
KOTOPOIi ITPaBOIIPUMEHUTEb CIIOCOOEH OTCTaMBaTh CBOU IO3UIIMHU. B TEOPUU CJIOMKU-
JIUCh TIOHATHUA MIPUHITUIOB-UAEH, CMBICT KOTOPBHIX 3aKJIOUAETCA B OMpeNeileHUuN Hau-
0oJee CYIIeCTBEHHBIX UePT U KaUeCTBEHHBIX CBOMCTB IPaKIAHCKUX IPAaBOOTHOIIEHUH.

ITepeunciuM TPUHITUIBI TPAKIAHCKOTO IpaBa, MOJYUYUBIINE CBOE HOPMATHUBHOE
ompeneneHue B I'pakmanckoM Komekce Poccuiickoit @enepanuu ('K P®P): paBeHCTBO
YYACTHUKOB TPaKIaHCKOTO 060pOTa, HEJOIYCTUMOCTD 3J0YIIOTPEOIeHUA IIPaBoOM, He-
MIPUKOCHOBEHHOCTh COOCTBEHHOCTH, CBOOOMIa HOTOBOPA, HEAOIIYCTUMOCTh BMeIIaTeb-
CTBa B YaCTHBIE Jlejia, OeCIpPeNATCTBEHHOE OCYIIEeCTBIEHNEe TPaKIAHCKUX IIPaB, BOC-
CTAHOBJIEHNE TPAKJAHCKUX MIPaB, cyleOHad 3aluTa. YTBEP:KIAeTCA, UTO MPUHITAIIEI
IIpaBa B IEJIOM IIPM3BAHLI HEIIOCPEACTBEHHO BO3AEMCTBOBATL HA OOIIECTBEHHBIE OT-
HomreHusA. IIpUHIMIBI I03BOJIAIOT OIIPEAEINTh KAaK IIPEAMET, TAK M METOJ IIPAaBOBOI'O
peryJupoBaHusi, TO €CTh cHOPMYJIUPOBATH OCOOEHHOCTU OTPACIU WU IIOJOTPACIU
ImpaBa, K KOTOPOM OHM OTHOCATCA. IIpMHIIMIBI IpaBa HaIpaBJIeHbI HA (DOPMUPOBAHIIE
MIPEAIOCHLIOK, ITO3BOJIAIOIINX CO3MAaTh 9(P(HEeKTUBHYIO IIPABOBYIO CHCTEMY U BJIUSTH
TeM caMbIM Ha IpaBoco3Hanue. OHM HpPU3BaHBI 00ecIeUMBATh CTAOMJIBLHOCTH U TIO-
CJIe0BATEJbHOCTD IPAKTUKN IIPABOIPUMEHEHMS.

OnpenennM, KaKUM 00pasoM pacIpOCTPaHsSETCsS MelCcTBHe IPUHIIUIIOB I'paKIaH-
CKOI'0 IIpaBa Ha ceMelHbIe IPAaBOOTHOIIIEeH!A. B mepByio ouepeab YCTAHOBUM, SIBJISIET-
cs JIU ceMeHOe IIPAaBO CaMOCTOATENLHOM OTPACJbI0 WX MOAOTPACIBIO TPaKIAHCKOTO
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mpaBa. cxons u3 0coOeHHOCTell CUCTeMbl HOPMATUBHOI'O IIPABOBOTO PEryINpPOBAHUS
ceMeHOTO IIpaBa, a TaKyKe 3HAUUTEJIbHBIX 0COOEHHOCTEH MeTo[a IIPaBOBOTO PEryJiu-
POBaHUA U CYOBEKTHOT'O COCTaBa CEMEHHOro mpaBa, HaIu4Yus OCOOEHHBIX [OBEPUTEb-
HBIX OTHOIIIEHU CYO'heKTOB CEMENHBIX TPABOOTHOIIEHUI, €CJIU KPATKO OIIMCHIBATE BCE
OCHOBAHUSA, MOXKHO CIIeJIaTh BBIBOJA O CAMOCTOATEJHLHOCTH OTPAC/JU ceMelHOro mpasa.
OpHAaKO HAIWUYMEe B CeMEeHHBIX IPABOOTHOIIEHUAX IIIUPOKOTO CIIEKTPA UMYII[eCTBeHHBIX
OTHOIIIEHUI MEXKIYy CyOheKTaMM, a TaKiKe TOTO0 OOCTOATEIhCTBA, UTO IOPUIUUYECKUM
dakToM myia Havasia OpAauHBIX OTHOIIEHUI CIYIKUT HOOPOBOJBHBIN COI03, TO €CTh CO-
TIallleHre MY:KUMHBI 1 JKeHITWHBI, MOKHO C HMOJHOM YBEPEHHOCTHI0O KOHCTATUPOBATH
BIUAHNE TPAKAAHCKOTO IIpaBa Ha coleps;KaHue CeMeNHbBIX ITPAaBOOTHOIIEHMUH.

B HacrosIell craThe HaAMU He CTABUTCS 3afada TIIyOOKOTO MCCIeTOBAaHUS 3aKOH-
HOT'O ¥ JOTOBOPHOT'O PEKMMa UMYIITEeCTBEHHBIX OTHOIIIEHNH CynpyroB. [1aBHAdA 1€ —
BBIABUTH BJIAUSAHNE IMIPUHIUIIOB IPAKIAHCKOTO IIpaBa Ha ceMeiiHOoe ITPaBOOTHOIIEHNE.
3akpellsieHHbIe B HOpPMe IpaBa U OOS3aHHOCTH BBIPpAYKAIOT COMEp:KaHme ITPUHITUIIA.
Ho o0meMm meiicTBMA MPABOBBLIX HNPUHIIUIIOB 3HAUUTEILHO IITUpE, YeM HOPMBI IIpaBa,
a IIpaBoOBasdA CUJa IPUHITMIIOB BRINIE, YeM AecTBUe HOPMEBI mpasa [7, c. 283]. Ha oc-
HoBaHum crt. b CemeitHoro kogexca (CK) P®D amanorua 3akoHa B ceMeHHOM IIpaBe
IoapasaessieTcsl Ha ABa BUIA:

1) amajorusa HOPM ceMelHOTO IIpaBa;

2) aHaAJOruUs HOPM T'paskKIaHCKOTO IIpaBa.

Taxroe pemeHue crocobcTByeT 60see 3MDEKTUBHOMY IPUMEHEHUIO U Peasnusauu
IpaBoBbIX HOPM. HeKoTOphbie aBTOPHI YKA3bIBAIOT, UTO IPUMEHEHEe 10 aHAJIOTUN HOPM
rPpasKIaHCKOTO IIPaBa B CEMENHBIX MIPABOOTHOIIEHUSIX HEJOIIYCTUMO, IIOCKOJIbKY CYIIe-
CTByeT AOCTATOYHBIN IlepeueHb MPUHIMIIOB CEMENHOro mpaBa, K KOTOPHIM IIPU HE0O-
XOAUMOCTU MOXKHO IIPUOETrHYTh, CChLIAACH Ha TOT (PAKT, UTO CeMeliHOe ITPaBO CJIOMKU-
JIOCh KaK CaMOCTOsATeJIbHAas IMpaBoBas OoTpacib. Hesb3s He COTIACUTHLCSA C dTUM MHe-
HueM. OfHAKO IIPY KPOIOTIMBOM M3YUYEHUY TJIABHBIX IPUHIIMIIOB CeMENHOTOo IpaBa
OYEBUAHBIM CTAHOBUTCS, UTO II0 CBOEHM NMPUPOJAE U CYUIHOCTH OHU BBIXONAT U3 IIPUH-
IIUIIOB TPAKIAHCKOTO HpaBa. IIpUHINI HJOOPOBOJIBHOCTH OPAYHOTO COI03a MYKUMHBI
¥ *KeHIIMHBI OCHOBAH HA ¢cB0O0OOJe BOJIU U BOJIEU3BABICHUSA, KOTOPHIII paccMaTpUBaeT-
cdA ¢ O3UINH KaK IIUBUJINCTUUYECKOMN, TAK 1 CEMEHOU JOKTPUHBI. [[prHIINI paBeHCTBA
IpaB CYIIPYroB B ceMbe, 6€3yCJI0BHO, OXBATHIBAET UMYIIIECTBEHHBIE U JUUYHbIE HEUMY-
IeCTBeHHBIE IIpaBa, HPABCTBEHHBIE HAUaja, HO B OOJIBIIEH CTEleHN BOCIIPUHUMAETCSA
C TOUKU 3PEeHUS YHUBEPCAJIbHBIX IPUHITUIIOB-UIell, 13J0:KeHHbIX B KoHcTuTrynuu P®.

Henbasa cormacutrbea ¢ mEeHueM H. C. IllepcTHeBO#, KOTOpasa YKasbIBaeT, UTO PAT,
oTpacJjieii, 3a UCKJIIOUEeHNEeM CeMeHHOro IIpaBa, MMeeT CBOIO IeJib UM HalpaBJIEeHbI Ha
JOCTUKeHNe MHBIX IIPABOBBIX pe3yabTaToB [7, c. 284]. [Tomaraem, uTo 61ar0COCTOSAHIIE
CeMbU CTPOUTCA MPEKAe BCEro Ha MPAKTUYECKU MOCTOAHHOM YUACTUU UJIEHOB CEMbU
B I'paXJaHCKO-TIPABOBOM 000pOTE, UTO OCOOEHHO aKTyaJbHO B HaCTOdAIlee BpeMsd, KOT-
Ia 6J1aTOCOCTOAHME CTPOUTCSA HA OCHOBAHUU B3ATHIX KPEIUTOB U 3aMIMOB. ITOT aCIEKT
OKa3bIBaeT 3HAUMNTEJNbHOE BANSHIE HAa ceMelHbIe IPAaBOOTHOIIEHUA, HO HETOCTATOYHO
yPeryJIupoBaH IPpaKIaHCKUM 3aKOHOAATEIBCTBOM. JlOrOBOPHAS KOHCTPYKIUSA OpauHO-
T'0 IOTOBOPAa, B KOTOPOM MHOT/IAa HAPYIIAIOTCS IIPaBa cjaaboil CTOPOHBI JOTOBOPA, TaKMKe
IMOATBEPIKIAET UAEH0 MelCTBUSA IMIPUHIUIIOB I'PAKIAHCKOTO IPaBa B CeMENHbIX MPaBo-
oTHOIIeHusAX. O0paTuM BHMUMAaHWE W Ha Jeja O HACJIeIOBAHUMU, KOTOPbIe B OCHOBE
CBOEU BBITEKAIOT M3 CeMEeNHBIX IPAaBOOTHOIIEHNI, HO PellaloTcs IIPU IIOMOIIu obpa-
IeHUA KaK HelmocpeacTBeHHO K HopMaMm 'K P®, permamMeHTHUDYIONIUM HACJIeJOBAHUE,
TaK W B I[eJIOM K IPUHIMIIAM TPaskJaHCKOTO IIpaBa.

Wrak, MOKHO caesaTh CJeAyollue BhIBOABI. McciaeqoBanue MCTOPUKO-IIPABOBOIO
PasBUTHA IPUHIUIOB I'PAKIAHCKOr0 3aKOHOAATEJIbCTBA CBUIETEIHCTBYET O TOM, UTO
B gerictBytomieM 'K P® mpuHOUNBI IpaskIaHCKOTO IpaBa, ABJIAACH OCHOBOIIOJIATAIO-
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IIMMA HAYaJIaMM, OKa3bIBAIOT BJIMAHNME B I1€JIOM Ha MACCUB HOPM IPaMKIAHCKOIO Ipa-
Ba U B HEKOTOPOM CTeIleHM HA MHbIE OTPACJIU IIPaBa, B YACTHOCTHU Ha ceMellHoe IpPaBo.
IIpexncrasisieTcss, 4To 0JIArOCOCTOAHIE CEeMbM HEPa3PBIBHO CBA3AHO C MMYIIeCTBEHHbI-
MM OTHOIIEHUAMYU M MHBIMHU TPaKIAHCKO-IIPABOBBIMY MHCTUTYTAMM, TAKMMU, HAIIPHU-
Mep, KaK KpeJUTHLIe OTHOILICHUS, OlleKa M IIOINeYNTeJbCTBO. C yUeToM STOro IpuMe-
HeHMe MPUHIUIIOB I'PAKIAHCKOrO IPaBa B CEMEMHBIX IIPABOOTHOIIEHUAX 1A€T BO3MOMK-
HOCTBH sICHee W 0oJiee YeTKO TOJKOBATh, IPUMEHATHL HOPMbI CEMENHOI0 IpaBa, IM03BO-
JISIeT Pa3o0paTbCs B CIOMKHBIX IPABOBBIX cuUTyanuax. CIOKHOCTb 3aKII0UAETCA B TOM,
YTO, MPUMEHAS MX II0 aHAJOTUHU 3aKOHAa, B cooTBeTCTBUU cO cT. 5 CK PP, cy0BHeKThI
CceMelHOro IIpaBa He B IIOJIHOW Mepe MOI'YT OPHEeHTHPOBATHLCA HA HUX IPU CYObEKTUB-
HOM BOCIIPUSATHY IIPaBa, IIOCKOJBLKY OHHU MOJIXKHBI BO3LEMCTBOBATL HA OOIIECTBEHHBIE
OTHOIIEHUA 1 (DOPMUPOBATEL 000OIIEHHBIE IPABUJIA COLUAILHON KOMMYHUKAIAN.
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